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QUESTION PRESENTED 


Whether an action against certain United States Navy- 
officers and civilian employees of the United States Navy 
as (1) members of the Board of Governors of the United 
States Naval Gun Factory Lunchroom Committee and (2) 
administrators, directors and custodians of the Lunchroom 
Fund, demanding a money judgment against them in those 
capacities, was a suit against the United States which could 
not be maintained in the District Court. 
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COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Court 
dismissing a complaint filed in that court by appellant (Civil 
Action No. 269-51). On January 20, 1951, appellant filed a 
complaint against appellees 1 for services and reimburse¬ 
ment in the District Court, alleging therein that he had 

1 The defendants below and appellees in the instant appeal in¬ 
clude: Admiral Glen B. Davis, U.S.N., Admiral B. Hall Hanlon, 
U.S.N., Captain W. A. Riley, U.S.N., James P. Minot, Vincent D. 
Burns, Albert L. Fry, Charles A. Green, and John L. Welsh, as ad¬ 
ministrators, directors, custodians of the lunchroom fund, members 
of the Board of Governors of the Naval Gun Factory Lunchroom 
Committee, Washington, D. C., from 1942 until April 1, 1948 (J.A. 
1). It is to be noted that J. P. Minot, A. L. Fry, J. L. Welsh, C. A. 
Green, and Vincent D. Burns were appointed as members of the 
Board of Governors for the calendar year 1951 by Rear Admiral 
Hanlon, Superintendent of the Naval Gun Factory (R. 19). 

( 1 ) 
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performed advisory services in Washington, D. C. and other 
cities in O.P.A. regulations and adjustments, Labor, Wage, 
Union disputes, Tax, Investigations and other matters for 
the appellees and, or their predecessors in office as adminis¬ 
trators, directors, custodians of the Lunchroom Fund, 
members of the Board of Governors of the Naval Gun Fac¬ 
tory Lunchroom Committee, Washington, D. C., from 1942 
until April, 1948, and alleging that the fair value of such 
services was Five thousand dollars ($5,000) a year. In 
addition, appellant alleged that appellees are indebted to 
him in the amount of Three thousand three hundred and 
sixty-seven and 70/100 dollars ($3,367.70) for expenses 
incurred by him, in performing such services, and he de¬ 
manded judgment against appellees as administrators, di¬ 
rectors, custodians of the lunch room fund, members of the 
board of governors of the Naval Gun Factory Lunchroom 
Committee, Naval Gun Factory, Washington, D. C., in the 
amount of Thirty-three thousand three hundred and sixty- 
seven and 70/100 dollars ($33,367.70) (J.A. 1). 

On February 13, 1951, appellees filed an answer in which 
it was stated that the complaint failed to state a claim and 
that the Court was without jurisdiction of the subject mat¬ 
ter. In addition, appellees denied all allegations except para¬ 
graph 1, which appellees averred stated a conclusion of law 
(J.A. 2). On March 28, 1951, appellees filed a motion for 
summary judgment on the ground that there was no gen¬ 
uine issue of material fact and they were entitled to judg¬ 
ment as a matter of law (J.A. 3). The lower court, having 
considered the pleadings and memoranda filed by appellant 
(R. 37-71) and appellees (R. 4-26) and having heard the ar¬ 
gument of counsel, found that the instant case was a suit 
against the United States to which the United States has 
no consented and, on June 8,1951, granted appellees’ motion 
for summary judgment and ordered that the complaint be 
dismissed (J.A. 3). From such order, appellant now 
brings this appeal (R. 73-84). 
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STATUTES INVOLVED 

Title 5, U. S. Code, section 22, provides: 

The head of each department is authorized to pre¬ 
scribe regulations, not inconsistent with law, for the 
government of his department, the conduct of its officers 
and clerks, the distribution and performance of its busi¬ 
ness, and the custody, use and preservation of the rec¬ 
ords, papers, and property appertaining to it. ! 

Title 5, U. S. Code, section 22a, provides in part 

The head of any department may delegate to subordi¬ 
nate officials (1) the power vested in him by law to take 
final action on matters pertaining to the employment, 
direction, and general administration of personnel 
under his department * * * 

Title 34, U. S. Code, section 591, provides: 

The orders, regulations, and instructions issued by 
the Secretary of the Navy prior to July 14, 1862, with 
such alterations as he may since have adopted, with the 
approval of the President, shall be recognized as the 
regulations of the Navy, subject to alterations adopted 
in the same manner. 

SUMMARY OF ARGUMENT 

This action is brought against the appellees as the mem¬ 
bers of the board of governors of the Naval Gun Factory 
Lunchroom Committee and as the administrators, directors 
and custodians of the Lunchroom fund. However, the com¬ 
plaint was properly dismissed since appellees were acting 
pursuant to naval regulations and were performing func¬ 
tions for the United States Government and since this action 
is, in reality, a suit in the District Court against the Govern¬ 
ment to which it has not consented. Riley v. Department of 
the Air Force , No. 11,249, decided December 18, 1952. 

ARGUMENT 

The lower court was correct in dismissing the complaint be¬ 
cause this is a suit against the United States to which consent 
has not been given. 

The issue involved in the instant appeal is whether appel¬ 
lant, in bringing an action against the appellees as members 
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of the board of governors of the Naval Gun Factory Lunch¬ 
room Committee and as the administrators, directors and 
custodians of the lunch room fund, has brought an action 
against the United States. A study of the pertinent statutes 
and regulatory instructions of the United States Navy 
clearly reveals that he has, and that, in the absence of con¬ 
sent by the Government to such suit, his complaint was 
properly dismissed in the lower court. 

The food service in question operates in accordance with 
official naval policy as set forth in Navy Civilian Personnel 
Instructions 66.4-1 to 66.4-6 (Appendix pp. 10-13). 2 These 
instructions are recognized as part of the regulations of the 
United States Navy. Title 34, U. S. Code, § 591. It is now 
well-settled that those regulations of a department of the 
government, which are not inconsistent with law, are to be 
given the force and effect of law. Title 5, U. S. Code, § 22, 
Carter v. Forrestal (1949) 85 App. D. C. 53 at 55,175 F. 2d 
364, cert, denied 338 U. S. 832; Continental Oil Co. v. Helver- 
ing (1938) 69 App. D. C. 236 at 241, 100 F. 2d 101, cert, 
denied 292 U. S. 627. Therefore, appellees were not acting 
as principals in a joint-venture but pursuant to the regula¬ 
tions of the Navy. 

It is the policy of the Navy to render such assistance and 
facilities so that the civilian employees of the Navy will 
benefit from in-plant food service. NCPI 66.4-1 (Appendix, 
p. 10). The food service is operated for the benefit of all 
employees of a particular activity through the medium of 
employee representatives. NCPI 66.4-2 and 66.4-4(f) (Ap¬ 
pendix, pp. 10-12). These representatives are normally ap¬ 
pointed by the head of the activity and they determine the 
operating policies and procedures, subject to the approval 
of the head of the activity. They are classified as the 
Cafeteria Association, or by any other suitable title. NCPI 
66.4-2 (a)(b) (Appendix, pp. 10-11). The Industrial Rela¬ 
tions Officer is usually an ex-officio member of the Associa- 


2 It is to be noted that these instructions were introduced in the 
lower court as Defendant Exhibit I (R. 11-18); and also as Plain¬ 
tiff’s Exhibit No. 1, upon which the appellant made miscellaneous 
pencil notations (R. 64-71). 
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tion and he serves as the liaison between that body arid the 
head of the activity. NCPI 66.4-2(c) (Appendix, p. 11). 
The Association decides whether to utilize an operating 
manager or a concessionaire, but such decision is subject to 
the approval of the head of the activity. NCPI 66.4-3(a) 
(b) (Appendix, pp. 1-12). Should the Association decide 
upon a concessionaire, a contract is negotiated and is also 
signed by the head of the activity when he approves its 
terms and the use of the facilities. NCPI 66.4-3(b) | (Ap¬ 
pendix, pp. 11-12). In addition, the contract is post-audited 
by the Office of the General Counsel. NCPI 66.4-3(b); (Ap¬ 
pendix, pp. 11-12). The food service shall be administered 
in conformance with law and all required taxes shall be 
paid. Only cash sales are to be made, and semi-annual 
audits shall be made. NCPI 66.4-4 (a) (b) (c) (d) i (Ap¬ 
pendix, p. 12). The head of the activity receives the 
audits of the food service, establishes the rate of earnings 
of the food service, and determines the amount of insur¬ 
ance to be maintained by the food service. NCPI 66.4-4 
(d) (e) (g). (Appendix, p. 12) The sale of intoxicating 
liquor is prohibited unless expressly permitted by the Sec¬ 
retary of the Navy. NCPI 66.4-4(h) (Appendix, p. 12). 
The food service is operated in available government build¬ 
ings and all permanent improvements and all equipment 
becomes the property of the government. NCPI 66.4-4 
(i)(j) (Appendix, pp. 2-13). It is, therefore, clear that 
all the food services established pursuant to the naval 
regulations analysed hereinabove constitute an essential 
portion of the Department of the Navy. 

It is likewise clear that the instant food service is no 
exception. The civilian members were properly appointed. 
NCPI 66.4-2(a) (Appendix, pp. 10-11). (R. 19). The title 

"Board of Governors’ ’ is authorized, NCPI 66.4-2(b); (Ap¬ 
pendix, p. 11) (R. 19), as is the use of a concessionaire. 
NCPI 66.4-2(b) and 66.4-3(b) (Appendix, pp. 11-12) (R. 
21-36). I 

Thus, the lower court acted properly in dismissing the 
complaint since this is a suit against the United States Gov¬ 
ernment in the District Court to which it has not consented. 
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Riley v. Department of the Air Force, No. 11,249, — App. 
D. C. — (decided December 18, 1952). 

The cafeteria at the Naval Gun Factory is in all critical 
respects comparable to an Army post exchange ( cf . Stand¬ 
ard Oil Co. v. Johnson, 316 U. S. 481 (1941) or to an Army 
officers’ club {cf. American Commercial Company v. United 
States Officers' and Non-Commissioned Officers' Chib, 88 
U. S. App. D. C., 137,187, F. 2d 91. In both the above-cited 
cases it was held that the particular Army organization in¬ 
volved was an instrumentality of the United States which 
partook of the sovereign’s immunity from suit in absence of 
express consent to be sued. It follows necessarily that if 
the Naval Gun Factory cafeteria operates in the same 
fashion as a post exchange or officers’ club and fulfills a 
similar purpose, it must also be an instrumentality of the 
United States. As such it would be immune from suit in the 
absence of consent. Plaintiff cannot avoid the effect of the 
sovereign’s immunity from suit by naming the defendants 
in their individual capacities. Larson v. Domestic and 
Foreign Corp. (1949) 337 U. S. 682. If the suit is in reality 
one against the United States, it should be dismissed. 

In Standard Oil Co. v. Johnson, supra , the Supreme Court 
was called upon to consider the nature of an Army post 
exchange in order to determine whether or not such ex¬ 
changes are immune from state taxation. Discussing the 
functions and purpose of a post exchange, the Court said, 
inter alia (316 U. S. at 484): 

“The commanding officer of an Army Post, subject 
to the regulations and commands of his own superior 
officers, has complete authority to establish and main¬ 
tain an exchange. He details a post exchange officer to 
manage its affairs. This officer and the commanding 
officers of the various company units make up a council 
which supervises exchange activities. None of these 
officers receives any compensation other than his regu¬ 
lar salary. The object of the exchanges is to provide 
convenient and reliable sources vrhere soldiers can ob¬ 
tain their ordinary needs at the lowest possible prices. 
Soldiers, their families, and civilians employed on mili¬ 
tary posts here and abroad can buy at exchanges. The 
Government assumes none of the financial obligations 
of the exchange. But government officers, under gov- 
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ernment regulations, handle and are responsible for all 
funds of the exchange which are obtained from the com¬ 
panies or detachments composing its membership. 
Profits, if any, do not go to individuals. They are used 
to improve the soldiers’ mess, to provide various types 
of recreation, and in general to add to the pleasure and 
comfort of the troops. 

“From all of this, we conclude that post exchanges as 
now operated are arms of the Government deemed by it 
essential for the performance of governmental func¬ 
tions. They are integral parts of the War Department, 
share in fulfilling the duties entrusted to it, and partake 
of whatever immunities it may have under the Constitu¬ 
tion and federal statutes. In concluding otherwise, the 
Supreme Court of California was in error.” 

As was the case of the post exchange considered in the 
Standard Oil case, the Naval Gun Factory cafeteria is main¬ 
tained by the authority of the Commandant of the Gun Fac¬ 
tory. The Commandant appoints the members of the board 
of governors who manage the cafeteria’s affairs, none of 
whom receives additional compensation for his services. 
NCPI 66.4-2(a) (Appendix, pp. 10-11), and approves all 
decisions and contracts which they make, NCPI 66.4-2 (a) 
(b) and NCPI 66.4-3(a)(b) (Appendix, pp. 10-12). The 
Commandant also receives the audits of the food service 
and determines the amount of its insurance and the i rate 
of its earnings. NCPI 66.4-4(d) (e) (g) (Appendix, p.; 12). 

The object of the cafeteria is to provide a convenient and 
reliable place where the civilian personnel employed at the 
Gun Factory can obtain food at reasonable prices. NCPI 
66.4-1 (Appendix, p. 10). The government assumes hone 
of the financial obligations of the cafeteria. NCPI 66.4-3 
(b) (Appendix, pp. 11-12). The funds of the cafeteria 
mainly remain the hands of the concessionaire, but the 
two per cent of the gross receipts which is turned over to 
defendants every month is devoted exclusively to the im¬ 
provement of the cafeteria’s food service and to the welfare 
of the employees of the Gun Factory. NCPI 66.4-4(e) (Ap¬ 
pendix, p. 12). 

The only difference between the Naval Gun Factory cafe¬ 
teria and the post exchange as considered in Standard Oil 
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Company v. Johnson are that the cafeteria is operated 
principally for civilian employees and that it is operated by 
a concessionaire rather than directly by naval officers. 
Plainly, neither difference is material. The welfare of 
civilian employees of the Department of the Navy, while 
perhaps not as essential as that of military personnel, is 
nonetheless a matter of real importance. That the naval 
officials choose to operate the cafeteria through a conces¬ 
sionaire rather than directly through their own personnel 
is also unimportant. This is merely a choice of means w’hich 
is specifically authorized by NCPI 66.4-3(a) (b) (Appendix, 
pp. 11-12). What was said of an Army officers’ club in 
American Commercial Company v. United States Officers’ 
and Non-Commissioned Officers' Club, supra, is equally ap¬ 
plicable here. There the Court of Appeals stated, inter alia 
(88 App. D. C. at 137): 

4 ‘Like post exchanges, the appellee Club is organized, 
under Army regulations, for the benefit of army per¬ 
sonnel. The Supreme Court has said that post ex¬ 
changes ‘are integral parts of the War Department, 
share in fulfilling the duties entrusted to it, and partake 
of whatever immunities it may have under the Constitu¬ 
tion and federal statutes. ’ Standard Oil Co. v. Johnson, 
316 U. S. 481, 485. It would seem to follow that appellee 
Club is an integral part of the War Department’s suc¬ 
cessor, the Department of the Army, and partakes of 
its immunity to suit without the consent of the United 
States.” 

Under the rule of the Standard Oil and American Com¬ 
mercial Company cases, it is clear that the Naval Gun Fac¬ 
tory cafeteria and the committee which operates it are 
instrumentalities of the United States. As such they are 
immune from suit in the absence of express consent to be 
sued, and the United States has not consented to a suit such 
as the instant one. Sovereign immunity cannot be circum¬ 
vented by the simple device of naming the defendants in 
their individual capacities. Cf. Larson v. Domestic and 
Foreign Corporation , supra. This is in reality a suit against 
the United States to which the United States has not con¬ 
sented. Riley v. Department of the Air Force, supra. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the order ol 
the District Court should be affirmed. 

Charles M. Irelan, 

United States Attorney. 

William R. Glendon, 

Lewis A. Carroll, 

Assistant United States Attorneys . 
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APPENDIX i 

(R. 11-18, 64-71) | 

•r 

Naval Civilian Personnel Instructions NCPI 66.2-4 

A 

OIR, Under SecNav 10 October 1949 K 

Instruction 66 a 


Employee Services (Field) 


Section 


1. References 

2. General provisions 

3. Information services 

4. Food services 

5. Welfare services 

6. Financial services 

7. Recreation services 

8. Special services 

9. Documents superseded 
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Section 4, Food Services 

Paragraphs 


General statement 4-1 

Administration of food service 4-2 

Operation of food service 4-3 

Requirements of operators 4-4 

Use of general mess 4-5 

Use of commissary store 4-6 


4-1. General Statement.— It is the policy of the Depart¬ 
ment of the Navy to make available such assistance and 
facilities as are necessary so that employees may provide 
for themselves in-plant food service where necessary and 
practicable. Food service in general includes cafeterias, 
lunch counters, canteens, and vending machines, which will 
be operated in conformance with the provisions of this 
Section. Under certain conditions General Mess and Com¬ 
missary Stores will be made available to employees as out¬ 
lined in NCPI 66.4-5 and 4-6. 

4-2. Administration of Food Service.— a. Organization . 
Food service is operated for the benefit of all employees of 
an activity through the medium of employee representatives 
who determine operating policies and procedures, subject to 
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approval of the head of the activity. Normally employee 
organization and participation may be initiated by the 
appointment by the head of the activity of a five to seven 
member Cafeteria Association. However, the commanding 
officer may determine under certain circumstances that it is 
in the best interest of the employees and the activity to have 
some or all of the members of the Cafeteria Association 
designated through an elective process, or nominated by 
employee groups. In this manner employees and employee 
groups would be given the opportunity to select representa¬ 
tives responsible for the food service and its operation, sub¬ 
ject to the provisions of this Section. 

b. Function of Cafeteria Association .—The Cafeteria As¬ 
sociation (or such other title as is selected) is responsible 
for developing, recommending, and executing plans for 
operation of the food service, subject to approval of the 
head of the activity. The Cafeteria Association may operate 
its food service through employment of a manager or by 
entering into an agreement with a concessionaire. 

c. Responsibility of Industrial Relations Officer. —As a 
representative of the head of the activity, and to coordinate 
the activities of the Cafeteria Association with other opera¬ 
tions of the establishment, the Industrial Relations Officer 
is usually appointed as an ex-officio member of the Associa¬ 
tion. The Industrial Relations Officer, functioning in this 
capacity, shall advise and assist the Association, and act as 
immediate point of contact between the Association and the 
head of the activity. 

4-3. Operation of Food Service. — a. Operation by employ¬ 
ment of a manager. —Where the decision of the Association, 
as approved by the head of the activity, is that it would best 
serve the activity’s interest to employ an operating manager 
rather than the services of a concessionaire, an appropriate 
directive or station order with copy to OIR 235 will be 
issued, setting forth the conditions of operation, and giving 
the Cafeteria Association authority to use the facilities 
under the conditions prescribed in NCPI 66.4-4. It is sug¬ 
gested that in such a case the Cafeteria Association organize 
itself into a non-profit corporation in order to avoid personal 
liability for operations in connection with the food service. 

b. Operation by concessionaire. —Where the decision of 
the Cafeteria Association, as approved by the head of the 
activity, is to utilize the services of a concessionaire, any 
contract arrived at to secure such service should be nego¬ 
tiated between the Association and the concessionaire as 
the contracting parties, and should bear the signature of the 


head of the activity only as to approval of the terms of the 
contract and the use of the facilities. Such contract shall 
not obligate funds of the United States or otherwise bind 
the Government. Each contract will contain all provisions 
required by NCPI 66.4-4. A copy of each contract entered 
into will be forwarded to OIR 235 for post audit by the 
Office of the General Counsel. It is not necessary to secure 
prior approval on such contracts. 

4-4. Requirements of Operators — a. Conformance with 
laws. —The food service shall be administered in compliance 
with all applicable state, municipal, and other local laws if 
such state, municipal, or other local government has juris¬ 
diction over the area of the operation. 

b. Taxation. —The food service shall pay, as and when 
due, any and all taxes becoming due by virtue of the opera¬ 
tion of such food service, including, but not limited to, all 
real estate or other taxes which may be held to be properly 
imposed on its possessory interest in the right to use the 
government premises. When the association employs a 
manager, it is considered a non-profit cooperative for tax 
purposes. 

c. Cash sales. —All sales are to be for cash, and credit in 
any form is to be prohibited. 

d. Audits. —Semi-annual or more frequent audits of the 
food service shall be made and submitted to the head of the 
activity. These audits should be made by an independent 
certified public accountant, and at the expense of the food 
service operator. In small activities, or in unusual circum¬ 
stances, the head of the activity may direct station personnel 
to perform this duty. 

e. Earnings. —The head of the activity shall establish a 
reasonable maximum rate of earnings for food service 
operations. 

f. Use of profits. —Income from food service and asso¬ 
ciated service is to be used primarily for improving food 
service; secondarily for such welfare and recreation as will 
benefit the employees of the activity. 

g. Insurance. —The Cafeteria Association or concession¬ 
aire shall maintain product, personal, and public liability 
insurance in amounts determined by the head of the activity. 

h. Prohibited sales. —The sale of intoxicating liquors, 

beer, ale, or other intoxicating beverages, is prohibited 

except when expressly permitted by the Secretary of the 

Naw. 

* 

i. Equipment and fixtures. —Restaurant services may be 
operated in available government buildings. Necessary 
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equipment, fixtures, cooking utensils, dishes, and silver may 
be furnished or purchased by the government if funds are 
available. All such equipment shall remain the property of 
the government and responsibility for its inventory and 
replacement in initial condition, subject to reasonable wear 
and tear, shall rest with the user. 

j. Property .—Title to all permanent improvements of 
government property shall be vested in the Government re¬ 
gardless of who makes them or causes them to be made. 

k. Utilities .—Utility services will be furnished by the 
Government to food service operators, but shall be paid for 
by the operators at the close of each month at rates pub¬ 
lished in the Bureau of Supplies and Accounts Manual, 
Volume VI, Chapter VI, Part C. Such receipts will be ac¬ 
counted for in accordance with Bureau of Supplies and 
Accounts Manual, Volume V, Chapter 7, Part A, Section 1. 
4-5. Use of General Mess. —When facilities are not avail¬ 
able to provide adequate food service, authority to use the 
general mess may be requested from the Bureau of Supplies 
and Accounts according to the provisions of Volume IV, 
Chapter 1, Section VI, Bureau of Supplies and Accounts 
Manual. 

4-6. Use of Commissary Store.— Civilian employees are 
authorized patrons of commissary stores outside the conti¬ 
nental limits of the United States where the head of the 
activity so directs. The Secretary of the Navy may extend 
commissary privileges within the continental United States 
according to the provisions of Bureau of Supplies and 
Accounts Manual, Volume IV, Chapter 4, Paragraph G. Sec¬ 
tion II. Requests for such privileges shall be submitted to 
the Chief, Bureau of Supplies and Accounts. 
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